In an attempt to justify the inspector's opinion that the scale house
was not a suitable shelter, he was asked to speculate on whether or not
a large rock would crash through the roof of the scale house, and when
he answered in'the affirmative, counsel grasped at this as evidence that
the scale house was not a suitable shelter.  I find this conclusion on
the part of the inspector to be sheer speculation and a feeble attempt
to justify his after-the-fact lay opinion that the scale house was not a
suitable shelter and that the failure to remove personnel from that
location also constituted a violation of section 77.1303(h).

I take note of the fact that nowhere in the official MSHA report of
investigation compiled by Inspector Bondra is there any mention of the
fact that the scale house was not a suitable shelter, or that the failure
to remove persons from that location concerned the inspector.  Further,
I take note of the fact that the conditions or practices described by
Inspector Bondra on the face of his citation do not even mention the
scale house or anyone in it as part of the alleged violative conditions
or practices.  His citation is limited to an assertion that the accident
victim was not removed to a safe area, and his conclusions in this regard
were obviously based on the fact that the accident victim suffered fatal
injuries as a result of being struck by flyrock.  Since the citation was
issued after the investigation was completed, and since, it is based on
information which came to the inspector's attention in the course of
that investigation, one would think that the inspector would have
Included the "scale house theory" in the citation.  I believe that his
failure to do so stemmed from the fact that at that point in time Mr. Bondra
did not believe that the scale house was in the blasting area.  I also
believe that the inclusion of the scale house personnel during the course
of the hearing was an after-thought to bolster MSHA's theory of the definition
of "blasting area".

Although Mr. Lucas conceded that there were no designated blasting
shelters at the location of the shot, a drill rig, a shot truck, and a
driller's maintenance truck were present and be considered this equipment
to be suitable blast shelters (Tr. 67-69). However, in his opinion, if
the men are at a safe distance there is no need for them to crawl under
the equipment. As for himself, he conceded that he was not in or under
any piece of equipment because he believed he was at a safe distance some
300 feet from the actual blast operating his detonating device.  Aside from
the fact that he believed he was at a safe distance, Mr. Lucas also was
of the opinion that a blaster must be able to observe the blast so as
to detect any misfires and to insure that the proper blasting sequence
takes place. Mr. Doan testified that the scale house was in a secure
area and that a rock would not penetrate the roof.  He also testified
that the crusher is constructed of structural steel and was a "wonderful
shelter".

Inspector Bondra conceded that a piece of equipment can serve as
an adequate blasting shelter, and he confirmed that the drill rig which
was some thirty feet from where Mr. Lucas was standing at the time of
the detonation would be a shelter. Even though he indicated that his
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